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Gonsider making gifts
of devalued family assets

BY JESSICA GALLIGAN GOLDSMITH

or business owuners, as well as inves-

tors t real estate and other cur-

rently depressed  assets, today's
cloudy economic ¢environment has a sil-
ver lining. With property undervalued
and interest rates near historic lows, this
is an excellent time to pass assets to the
next generation.

Business owners may want to consid-
cr using grantor retained annuity trusts,
or GRATS, to transter undervalued assets
without incurring gitt tax, which is still
in cifect this vear despite the temporary
repeal of the estate tax.

A GRAT is an vestate planning tech-
nique that allows vou, uas the grantor,
to pass ‘amily busincsses, closely held
sock, real ostate, partnerships, LLC
‘nterests .nd/or other hard 1o value
sTaperty to the next generation.

The structure works as follows: First,
vouo create wnoirrevocable trust. con-
(rinute .ssets to the trust and retain
a1 income stream for a term of years
closen by you. You are taxed on income

earned by the trust, including capital :
gains, during the GRAT term. :

Second, you choose whether to retain |
excess income above the annuity, includ- .
ing capital gains, thereby sharing in the
eventual recovery or sale of any assets
held in the trust, or leave the excess
income for your beneficiaries.

Finally, you must survive the GRAT
term or the property in the trust will be
included in your estate,

In order to avoid generating a gift
tax, the income payments over the GRAT
term should be equal to the initial fair
market value of the contributed prop-
erty, plus interest. Thus, your income
stream is dependent on the current
appraised property value and current
interest rates. In this cconomic environ-
ment, your business or property inay
wetl be uadervalued. and turther contenl
ina markerapility discounts ure usually
available for gifts of minority interests.
Because property values and interest
rates are both unusually low, this may be
the ideal time for you to create o GRAT.
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At the end of the GRAT term, if you
survive, all of the remaining property
in the trust passes to your chosen ben-
eficiaries, either outright or in further
trust. Any increcase or recovery in the
value of the property contributed, as
well as any amount earned above the IRS
interest rate, passes to your beneficiaries
without gift tax, and has been removed
from your estate. Any property that is
likely to appreciate or even simply to
recover from its current depressed value
is ideal for a GRAT, particularly if it
produces income that helps fund vour
income stream.

The chart at right shows two exam-
ples of five-year GRATs. The first trust is
created when the property contributed
has a depressed value of $3 million. The
second is created when the property has
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Amount left for beneficiaries

Appraised property value

Value of property after one-
thid (1/3) combined dis-
counts for lack of control and

Income stream (annuity} paid
to the grantor over 5 years at
cumrent 3.2% IRS interest rate

Appreciation of the property
during the 5-year GRAT term

at the end of the 5-year GRAT
term

lack of marketability

(no gift tax is incumed)

$3 million $2 million 21.97% of $2 million or | $1.5 million $2,303,000
$439,400 per year for 5 years
= $2,197,000

$4.5 million $3 million 21.97% of $3 milion or | None $1,204,500
$659,100 for 5 years =
$3,295,500

Total savings $1,098,500

recovered to its normal value of $4.5
million.

Certain members of Congress have
proposed legislation designed to end
the use of discounts on family owned
businesses and to require a minimum

10-year GRAT term. So far, such legisla-
tion has failed to pass. However, since
it is possible that the use of these tech-
niques will be limited in the near future,
business owners and others interested in
passing assets to their families may want

to act now.

Jessica Galligan Goldsmith is a part-
ner in the Trusts and Estates Departinent
of Kurzman Eiscnberg Corbin ¢~ Lever
L.L.P. in White Plains. Reach her art jgold-
smith@kelaw.com.



